The protection of human rightsin ex-communist societies: the case of Armenia

Abstract

This paper aims to demonstrate the interrel atedness of human rights and democracy.
Specificaly, it aimsto demonstrate, that the effective protection of human rightsis
impossible in the absence of an effective political democracy. By focusing on the
human rights situation, in a society, where democracy was, for many years, ‘absent’,
this paper illustrates that societies with no traditional commitment to democracy

cannot protect effectively the human rights.

Introduction

It has been repeatedly argued that human rights and democracy go hand in hand; that
they are ‘two sides of the same coin.’* This paper, basically, aimsto illustrate the
truthfulness of that proposition. The truthfulness of that proposition will beillustrated,
by using as an example, a state, where human rights are not effectively protected due

to the lack of traditional commitment to democracy, which is, Armenia.

The paper first attempts to make an initial illustration of the interrelatedness of human
rights and democracy; by presenting some human rights, in which their effective
protection in a state, can be seen as an indication of an effective democracy.
Secondly, the paper examines the implications of communism on the human rights

protection in the former communist Armenia. Then, it examines the protection

! Thomas Carothers, * Democracy and Human Rights: Policy Allies or Rivals? (1994) 17 The Washington
Quarterly.



afforded to the human rights which were violated during the communist period, in the
newly ‘democratic’ Armenia. The paper concludes by declaring that despite the
considerable efforts of Armeniato promote and to protect effectively the human

rights, the lack of traditional commitment to democracy, makes it amost impossible.

The interrel atedness of human rights and democracy: the effective protection of some

human rights as an indication of an effective democracy

Asit has been rightly pointed out by Norman, * Human rights and democracy have
historically been viewed as separate, albeit parallel, concepts.’? Even though this was
the case, ‘recent re-conceptualizations of both ideas have led to the emergence of a
discourse that recognizes their interdependence.’® In other words, human rights and

democracy can be now considered as ‘two sides of the same coin.’*

A striking acknowledgement of their interdependence and their interrel atedness has
been made by the drafters of one of the most important human rights documents; the
Convention for the Protection of Human Rights and Fundamental Freedoms. The
drafters of the Convention, in the Preamble, clearly express the view that rights and

freedoms ‘ are best maintained. .. by an effective political democracy’.”

2 JNorman, ‘Human Rights and Democracy: Conceptualization and Application in Palestine’ [2005]
<http://www.phrmg.org/human_rights_and_democracy.htm> accessed 8 February 2013.
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Further acknowledgements of their interdependence and their interrel atedness have
been made by several commentators, such as Robert Dahl.® One of Robert Dahl’s
criteriafor determining the quality of ademocratic political system isthe ‘ guarantee
of basic civil liberties such as freedom of expression, information, [and)]
organization’.” Asit has been acknowledged by Dirk Berg-Schlosser, the guarantee of
civil liberties, among the other two criteriaidentified by Robert Dahl, * assure the

overall “representativeness’ of the democratic system’ .2

Therefore, as Dahl has rightly pointed out, one of the most important indicators of an
effective democracy is the effective promotion and protection of the citizens' right to
freedom of expression and information.? Thisimplies, that, an indication of an
effective democracy is the effective protection of the citizens' right to haveasay in
al decision making processes and the effective protection of their right to participate

effectively in public affairs.

A further indicator of an effective democracy, identified by Dahl, is the effective
protection of the citizens' freedom of organization.’® This suggests that, an indication
of an effective democracy is the effective protection of the citizens' right to form

associations, and more crucially in the particular context, political associations.

Even though the guarantee of basic civil liberties, such as freedom of expression and

organization, is an indication of an effective democracy, Dirk Berg-Schlosser, has
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gone even further, and has contended that there are further indications of an effective

democracy.'! As he has acknowledged, these concern,

a broader range of participatory activities on the part of the citizensin a‘strong
democracy’: the fuller inclusion of women...greater equality, not only of political

rights, but also of actual social and economic opportunities and living conditions.*?

In other words, Berg-Schlosser has argued that an effective democracy also requires
equality between men and women,; the inclusion of women in the society; and their
full participation in it.** He has also argued that equality, not only in respect of civil
and political rights, but also in respect of social and economic rights, is an indication

of an effective democracy.™*

To sum up, in that section, there has been an identification of some indications of an
effective democracy. These include; the effective protection of freedom of expression;
the effective protection of freedom of association; the guarantee of equality of men
and women as regards civil and political rights; and the guarantee of equality as
regards economic and social rights. Therefore, as it has been demonstrated, the
effective protection of some human rightsis an indication of an effective democracy.

Thisillustrates the proposition that the one does not exist without the other.

The implications of communism on the human rights protection in the former

communist Armenia

11 Berg-Schlosser (n 6) 32.
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Armenia became a constituent republic of the Soviet Union from1922 to 1991. Asa
result, the Armenian nation was ‘ swallowed by communism for seven decades .*> The
transition to communism and authoritarianism had implications on the human rights

situation of the then-communist society of Armenia.’®

A good illustration of the implications of communism on the human rights situation of
Armenia has been made by the University of Michigan-Dearborn.'” It has been
contended, that the Soviet rule, restricted and repressed, almost all of the civil and
political rights of the Armenian citizens, ‘ In many ways, Soviet rule was like a deep-
freeze. All intellectual and political currents that ran counter to Communism were

persecuted and repressed’.*®

It has been similarly acknowledged, that during the communist period, Armenian
citizens civil and political rights were unduly restricted."® Specifically, communism
‘eliminated rival political parties and restricted the range of public expression’.?° This,
has undoubtedly, restricted some of the most fundamental civil and political rights of

Armenian citizens.

By restricting the ‘range of public expression’, the communist regime restricted the
right of Armenian citizens to freedom of expression.?* In other words, Armenian

citizens were prohibited from expressing freely their own views, opinions, or idess.

1% Aris Ghazinyan and Suren Musayelyan, ‘ Realizing a Dream: Then and Now’ AGBU News Magazine (Armenia,
1 November 2010) < http://www.agbu.org/publications/article.asp?A_|D=643> accessed 8 February 2013.
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However, thisrestriction of the ‘range of public expression’, which violated the
individual’ s right to freedom of expression, had awider dimension. Thisrestriction,
did not only violate the individual right to freedom of expression; it also violated the

right of the public to participate in public affairs.

This violation by the communist regime, of the right of the public to participatein
public affairs, has been also reinforced by Renata Marie Ellingsen.” As Ellingsen has
argued, ‘the years of communism have left the participation of the citizensin

governance and decision making on a quite low level in Armenia .

A further implication of the communist regime on the human rights situation of
Armeniais related, again, with the right to freedom of expression.”* Asit has been
correctly observed by Marius Dragomir, the communist regime unduly restricted the

freedom of the press.?®

As Dragomir has correctly observed, the means of communication worked as
‘mouthpieces of the regime and a huge censorship apparatus was established to stifle
critics and ensure that no contradictory, inflammatory or subversive opinion interfered
with the official flow of information.’?® In other words, the means of communication
were used as means for disseminating one-sided information and ideas, whereas ideas
and information which ran counter to the ‘ established’ ones were subject to

censorship.?’
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A further fundamental civil and political right which was restricted during that period,
due to the Soviet rule, was the right to form associations, and in particular, political
associations.?® The communist regime, by eliminating ‘rival political parties’, was
essentially impeding Armenian citizens from forming political associations, and, in

this way, the right of Armenian citizens to form associations, was violated.?

The communist regime was a so responsible for violations of women’s rights, during
that period. These violations were related with the status of women and with their
rights in participating to public affairs. During the Soviet period, ‘in spite of the
legislation that stressed women's equality at al levels, women found it difficult to get
into the higher decision-making processes.”* In other words, during communism,
women were not effective participants to public affairs.®* This, implies, that, as
regards their status during that period, women were at the bottom of the societal

hierarchy.

As regards economic and social rights, the implications of the Soviet rule were
obvious. During that period, equality, as regards social and economic opportunities,
aswell as living conditions, was ‘absent’.** This can be proved by the fact that, during

that period, there was a noticeable ‘ gap between rich and poor’.*®

To sum up, in that section, there has been an identification of some of the human
rights of Armenian citizens which were violated, during the Soviet rule. These

include; the right to freedom of expression; the right to freedom of association;
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equality of men and women as regards civil and political rights; equality as regards
economic and socid rights. Asit has been demonstrated, these rights were not
protected during the communist period, and, asit will be demonstrated below, are still

not protected in the newly ‘democratic’ Armenia

The protection afforded to the human rights which were violated during the

communist period, in the newly ‘democratic’ Armenia

Asit has been already discussed, some fundamental human rights were not protected
during the communist period. However, asit will be demonstrated below, after twenty
one years of independence and democracy, the protection of some fundamental

human rights, which are inherently connected with democracy, and which were
constantly violated during the communist period, are still violated in the * democratic’

Armenia.

Evenif Armenia, just few years after its independence, ratified the most important
international human rights treaties, in order to protect effectively the rights guaranteed
under these instruments, much more work and effort are needed, in order to protect
these rights effectively.* Asit has been nicely put, ‘the post-Soviet government has
yet to demonstrate its ability to promote internationally acceptable standards for the

protection of human rights.’®

The fact that Armenia does not protect effectively the human rights of its citizensis

also reflected in the majority of the Concluding Observations of the treaty monitoring

34Simon Payaslian, The Political Economy of Human Rightsin Armenia: Authoritarianism and Democracy in a
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bodies. The treaty monitoring bodies consistently stress the necessity that Armenia
has to improve its human rights protection, as regards the rights that has been

discussed above.

In that regard, it is noteworthy to mention the most important human rights
instruments that have been ratified by Armenia. This demonstrates the fact that
Armenia, after its independence from the Soviet rule, has done considerable effortsto
protect and promote the human rights of its citizens, which had been constantly

violated during the communist period.

Just two years after its independence from the Soviet rule, in 1993, Armenia, signed
one of the most important human rights instruments; the International Covenant on
Civil and Political Rights (ICCPR). In the same year, Armenia signed the
International Covenant on Economic, Socia and Cultural Rights (ICESCR). Again, in
1993, it signed the Convention of the Elimination of All Forms of Discrimination
against Women (CEDAW). Finally, in 2001, Armenia, signed another important
human rights treaty; the Convention for the Protection of Human Rights and

Fundamenta Freedoms (ECHR).

As regards the right to freedom of expression, and the freedom of the press, which are
rights inherently connected with democracy, are, unfortunately, unprotected in the
newly ‘democratic’ Armenia.*® Despite the ratification of the ECHR, which

guarantees the right to freedom of expression and the freedom of the press, under

% AnjaMihr, Artur Mkrtichyan, Claudia Mahler and Reetta Toivanen (eds), Armenia: A Human Rights
Per spective for Peace and Democracy: Human Rights, Human Rights Education and Minorities (Universitat
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Article 10, and the ratification of the ICCPR, which guarantees these freedoms under

Article 19, these freedoms are still unprotected in Armenia.

According to asurvey carried out by the * Reporters without Borders for Press
Freedom’, Armenia has an unsatisfactory record in the protection of the freedom of
the press, asit is very low in the ranking list.>” Asit has been correctly pointed out,
thisis due to the ‘increasing governmental pressure on supposedly independent media

and reporting.’*®

Asit has been also pointed out by the US Department of State in the Country Report
on Human Rights Practices of 2010 on Armenia, Armenia has a bad record as regards
press freedom.® In their words: ‘media outlets, particularly broadcasters, feared
reprisal for reporting that was critical of the government. These reprisalsincluded the
threat of losing a broadcast license’ .*° Even worst than the losing of alicense, the
Report has noted that journalists who are critical of the government, are usualy

subject to physica attacks.*

A good illustration of the undue restrictions on freedom of the press has been made by

the Human Rights Watch.** In its World Report of 2011 on Armenia, the Human

3" Reporters Without Borders for Press Freedom, ‘ Europe Falls from its Pedestal, No Respite in the Dictatorships
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Rights Watch has noted the hostility of the Armenian Government towards

independent media.®®

In order to support its argument, it has noted down the case of Meltex Ltd and Mesrop
Movsesyan v Armenia, where the independent television station A1+ remained off the
air for an eighth year, despite the judgment of the European Court of Human Rights,
in June 2008, that Armenia had violated freedom of expression due to ‘repeatedly

arbitrarily denying the station a broadcast license.”

Similar concerns have been also raised by the treaty monitoring bodies. Specifically,
the Human Rights Committee has expressed its concerns, in its Concluding
Observations.”® The need for effective protection of the right to freedom of expression
and the freedom of the press has been constantly stressed by the Human Rights

Committee.*®

In the Concluding Observations of the Human Rights Committee, for theinitial report
of Armenia, the Committee has noted that the Press Law Act 1991 was incompatible
with Article 19 of the ICCPR.*” The Committee has observed that the domestic Act

placed unreasonabl e restrictions on freedom of expression.*®

The Committee has also stressed its concern about the ‘ extent of the Government's

monopoly in respect of the printing and distribution of newspapers aswell asits

“3 i bid.
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concern about the ‘ strict governmental control over the electronic media’.* The
Committee has stressed that the Government’ s interferences with freedom of
expression and freedom of the press rose issues under Article 19, and that Armenia

has failed to fulfil its obligations under the Covenant.*

More recently, the Human Rights Committeg, in its Concluding Observations of 2012,
has argued that Armeniafailed to protect journalists from threats and attacks, and this
rose issues under Article 19.>! In other words, this observation of the Human Rights
Committee demonstrates the fact that journalists, who express and disseminate

‘unorthodox’ views, are subject to threats and attacks in Armenia.

What it has been attempted to prove, by considering the views of these bodies, is that,
the inherently-connected-right-to-democracy, freedom of expression, which was
unduly restricted during the communist period, is still violated in the democratic
Armenia, despite the ratification of the relevant human rights treaties. The fact that
the right to freedom of expression is constantly violated by the Armenian
Government, proves, that states, such as Armenia, with no traditional commitment to

democracy, are unable to protect such rights effectively.

A further similar right, which was identified as being inherently connected with
democracy, is the right to form associations.>* Asit has been already mentioned,

communism ‘eliminated rival political parties and this demonstrates the fact that,

49 Human Rights Committee (n 45) [116]-[117].
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51 Human Rights Committee,  Concluding Observations: CCPR — Armenia (31 August 2012) UN Doc
CCPR/CIARM/CO/2 [26].
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during communism, the right to form associations, and in particular political

associations, was unduly restricted and violated.>

Despite the inclusion of the freedom of association, in the Armenian constitution, and
the ratification of the ECHR, which guarantees the right to form associations under
Article 11, aswell asthe ratification of the ICCPR, which guarantees this right under

Article 22, thisright is still restricted, to some extent, in Armenia.>

As it has been observed by the US Department of State in the Country Report on
Human Rights Practices of 2010, ‘registration requirements for all political parties
[and] associations remained cumbersome.’*® This restricts, to some extent, the right to

form associ ations.

A further indication of the undue restrictions on the right to form associations, and in
particular, political associations, has been provided, again, by the US Department of
Statein its Country Report on Human Rights Practices of 2010.%° It has been observed

that, members of political-opposition parties are usually convicted in Armenia.®’

Even if, such individuals are usually convicted for public order offences, the fact that
they are amost aways convicted under ‘ broadly defined criminal charges
demonstrates, as the Report has noted, that their convictions are ‘ politically

influenced’.>® In other words, individuals who may wish to become members of

%3« Armenia— Into the Soviet Union’ (n 19).

5 US Department of State (n 39) 41.

% ibid.

%6 US Department of State (n 39) 25-26.
57 US Department of State (n 39) 25.

%8 US Department of State (n 39) 25-26.

13



political-opposition parties and associations; or individuals who may wish to form
such parties; may fed restrained from doing so, since the threat of convictionis
overwhelming. This demonstrates, that the right to form associations, and in particular

political associations, is, to some extent, restricted in Armenia.

The fact that the right to form associations, and in particular political associations, is
still not guaranteed in the newly ‘democratic’ Armenia, proves that the principles of
communism inherited from the Soviet regime make the full enjoyment of such rights
an intangible concept. To put it in another way, states, such as Armenia, with no
traditional commitment to democracy, cannot protect effectively such rights, which

are inherently connected with democracy.

Equality between men and women, as regards civil and political rights, is a further
indication of an effective democracy.> However, as it has been clarified above,
during the communist period, ‘women found it difficult to get into the higher
decision-making processes.”® In other words, there was no equality between men and

women, as regards civil and political rights, in the communist society of Armenia

Unfortunately, after twenty-one years of independence and democracy, equality
between men and women in Armenia, as regards civil and political rights, remains an
intangible concept. It remains an intangible concept, despite the ratification of some
important human rights instruments which guarantee the equality of the two sexes,
such as the CEDAW; the ICCPR and the ICESCR, which both guarantee this right

under Article 3; and the ECHR which guarantees it under Article 14.
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Under domestic law, men and women enjoy equal status. Even though thisis the case,
inreality, asit has been observed by the US Department of State in the Country
Report on Human Rights Practices of 2010 on Armenia, gender discrimination, as
regards civil and political rights, is a continuing problem; ‘Women remain
underrepresented in leadership positionsin all branches of government’.®* For

example, the female representation in Parliament is very low — 4.1 percent.®

This has been also noticed by Renata Marie Ellingsen, who has expressed concerns
that the involvement of women in the decision-making and governanceis poor and
that the ‘ Participation of men and women in political life and managing positionsis
unequal.’® This, as she has argued, is due to the fact that the Armenian society
remains patriarchal and therefore, it makesit ‘difficult for women to reach leadership

position’.*

These concerns about the poor involvement of women in the decision-making and
governance are also reflected in the Concluding Observations of the treaty monitoring
bodies. The Committee on the Elimination of Discrimination against Women, in its
Concluding Observations, has expressed its concerns about the women’s low
participation in political and public life, ‘especially with respect to their representation

in decision making bodies .*

A similar concern has been raised by the Committee on Economic, Social and

Cultural Rights, which, inits Concluding Observations, observed that ‘thereisa

61 US Department (n 39) 54.

52 Mihr and others (n 36) 83-84.
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relatively low percentage of women in high-level positions, particularly in

» 66

Parliament.’> On the same vein, the Human Rights Committee has expressed

concerns about the women’s ‘reduced participation in public and political life, and the

low level of their representation in decision-making posts in the public...sector[s].”®

In considering all these information about the inequality of men and women in
Armenia, asregards civil and political rights, it can be concluded that equality, which
isinherently connected with democracy, and which was an intangible concept during
the Soviet rule, remains an intangible concept in the ‘democratic’ Armenia. This
demonstrates the fact that such states, due to the lack of traditional commitment to
democracy, cannot protect effectively such rights, which are inherently connected

with democracy.

Thefina indication of an effective democracy is, as Dirk Berg-Schlosser has
contended, equality of ‘actual social and economic opportunities and living

conditions.’ %

However, during the Soviet rule, asit has been already mentioned, there
was a‘large gap between rich and poor’.%° Regrettably, this gap, as Renata Marie

Ellingsen has observed, remainsin the democratic society of Armenia.”™

Especidly in therural areas, people are ‘ suffering by lack of income opportunities,
with majority of people living under the poverty line.’ ™ The poorest citizens and

marginalised groups do not have equal access to education, health care and social

% Committee on Economic, Socia and Cultura Rights, ‘ Concluding Observations: CESCR — Armenia (1
December 1999) UN Doc CESCR/E/2000/22 [300].
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services.”” This has led, as Renata Marie Ellingsen has nicely put it, to ‘even more

deepening of poverty and low standard living.”®

A similar observation has been made, and, it has been argued that thereisan
‘enormous disparity between an elite group of persons...who, on the one hand,
monopolised the majority of the resources, and the rest of the population on the
other.” ™ It has been further observed, that athough the country ‘witnesses the

emergence of amiddle-class, it is still at the very bottom of the social scale.’”

To sum up, theinequality in social and economic opportunities, aswell asliving
conditions, which existed during the communist period, remainsin the ‘democratic’
Armenia; the gap between rich and poor remains. Thisindicates that, in a state, such
as Armenia, where inequality in these spheres was the ‘rule’, the elimination of such
inequality isvery difficult. Thisiswhy, even in the new ‘democratic’ Armenia,
inequality in these spheres still exists. This demonstrates the fact that such states, due
to the lack of traditional commitment to equality and therefore, to democracy, cannot

protect effectively such rights.

Conclusion

To sum up, in this paper, there has been an attempt to prove that human rights and

democracy go hand in hand; that the one does not exist without the other. By

considering some human rights, in which their effective protection can be seen asan

Zihid.

3 Ellingsen (n 22) 4.

™ |nternational Federation for Human Rights, ‘ Overview of Major Human Rights Issues in the Republic of

%rmenia’ (2006) <http://www.fidh.org/IM G/pdf/armenierapport131la.pdf> accessed 15 February 2013, 1.
ibid.

17



indication of an effective democracy, this paper has attempted to illustrate the

interrelatedness of these two concepts.

By using Armenia, as an example, this paper has attempted to illustrate that the
interrelatedness of human rights and democracy is an undisputable fact. By
considering the ineffective protection of some human rights in Armenia, which are
inherently connected with democracy, during the Soviet rule; and by considering their
ineffective protection in the newly ‘democratic’ Armenig; it has been attempted to
prove that in states, with no traditional commitment to democracy, the effective

protection of human rights, is an intangible concept.
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