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ABSTRACT

Inaccessibility to justice is a major issue internationally, and in some countries access to
justice has decreased in recent years. For example, the growth of inequality and decline of
state support have left access to justice in the UK and the US in a worst state in decades.
There is therefore an urgent need to find solutions to protect peoples’ rights. This paper
outlines key issues of access to justice, and identifies a number of solutions - from grass-root
efforts to organizational changes. The paper highlights the importance of community-based
solutions, such as mass pro bono contributions from individuals, law service providers and
other organizations. It also proposes, as a key solution, making legal professions more
representative of societies, and calls for law schools and legal regulators to take the required
steps. Another important contributor to improved access to justice is promotion of pro bono
work by all lawyers and law organizations at own initiative. The paper also discusses
enhancing existing law degrees with additional topics on Access to Justice, to help students
gain an objective picture of the realities of the legal system; and on Individual Differences, to
benefit from latest interdisciplinary science. Community-based solutions provide stability
even in times of difficult economic circumstances and political turbulence, and therefore are
relevant to all societies.
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INTRODUCTION

In recent years, in line with the high and raising inequality, access to justice has been at its
worst state in decades in some countries including the UK and the US. For example, in the



UK most of the population cannot afford the justice system.! Studies over extended periods
(including prior to the 2013 legal aid reform) show that in Family Courts, over 80 percent of
people are unrepresented?; and that 85% of county court defendants and 75% of litigants in
adoption cases are unrepresented.’ The numbers increased even further following the April
2013 justice reforms, when the Legal Aid, Sentencing and Punishment of Offenders (LASPO)
Act 2012 significantly reduced legal aid.* In the US, numbers of the unrepresented are
similar. For example, the National Center for State Courts (NCSC) reported that in more than
76% of civil cases at least one party was unrepresented®, as were around 90% of tenants
facing eviction in New York City.°

Available free legal service is dwarfed by the existing need. It was as early as 1600s when
John Cooke, the barrister who sacrificed his life by accepting the brief against Charles I,
urged barristers to work pro bono (free of charge) in 10 per cent of their cases.” Around 400
years later, although a number of charitable organizations provide free support, this accounts
for only a fraction of what is needed. For example, in the US the Center for American
Progress reports that there is a ratio of around 1:6415 for free legal services attorneys
available and the number of low-income Americans who need one.® Moreover, finding pro
bono representation depends on a range of factors, such as fashionableness or
conservativeness of the case, and potential for bringing in business.’ In the UK the proportion
of litigants in person is similar to that in the US, and therefore the situation is likely to be
similarly grave. For example, a government funded organization, Leasehold Advisory
Service, which provides free legal advice on landlord-tenant leasehold matters, offers a
maximum of 15 minutes free advice.! Considering 15 minutes are not sufficient to even
outline the issues, especially for non-lawyers, this shows the current grave situation in access
to legal representation in the UK.

The unrepresented face a number of further disadvantages. There are numerous legislations
and case law that create a labyrinth, which can be navigated only by highly specialised
lawyers — leaving out a vast majority of people who cannot afford these lawyers. Prejudices,
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complexities in interpretations of the law, inaccessibility to laws, unnecessary formalities and
language obstacles are also common barriers.!! Moreover, even for those who can afford the
justice system, access to justice is impaired due to the variation in the quality of
representation. In the UK, for example, the quality of representation has been found to vary
widely.!? This inequality in access to justice comes with serious consequences for individuals
and societies.

INEQUALITY AS A MAJOR BARRIER TO ACCESS TO JUSTICE

The fundamental cause of inaccessibility to justice is inequality. Inequality is now at highest
levels and growing rapidly. Between 1988 and 2011, the top 1% of the world’s population
(=60 million people) gained a higher percentage of income growth than the bottom 50% put
together, and own more wealth than the rest of the planet (=6 billion people).!® In the US,
between 2009 and 2012 (following an economic crisis), all income growth happened in the
top 1% of earners in eighteen of the states; and in New York and Connecticut, the top 1% of
earners attained average incomes more than 48 times that of the bottom 99%.!* At a global
level, it is estimated that over the next 20 years, 500 people will hand over USD 2.1 trillion to
their heirs — a sum larger than the GDP of India.!®

Inequality has been identified by the World Economic Forum as the most likely global risk to
manifest in the next 10 years.'® Inequality affects stress levels, health, education and social
cohesion — through multiple pathways.!” For example, inequality, beyond poverty, affects
children’s health and education through a range of processes, including parental psychological
and physical well-being, epigenetic regulation, feelings of injustice and residential
segregation.'®

Specific to access to justice, unequal experience in dispute resolution has been shown to have
health consequences. The World Justice Project research on access to justice (1,020 adults)
showed that in the UK 31% of people with legal problems reported they suffered a stress-
related or physical illness as a result.!” Similar figures were shown for Canada and the US.?°
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Inequality in access to justice is propelled through different mechanisms, across different
jurisdictions. For example, in the UK, inaccessibility to justice may be exacerbated by the
unrepresentativeness of the current legal force. Figures show that the judiciary, which exerts
huge power over society?!, is mainly composed of people from the wealthy part of the
population. The 2017 report by JUSTICE raises (for the third year) concerns about
demographic make-up of the judiciary in the UK. The report emphasises that the judiciary is
dominated by white and privately educated men, and that despite 10 years of measures to
improve diversity, progress has remained stagnant. The report also points out that, in terms of
diversity, the UK remains significantly worse than other European and common law
jurisdictions.?? A situation where lawyers are generally from significantly different percentiles
of SES distribution to those whom they represent, creates a disconnect in values, knowledge
and experiences between lawyers and their clients.

For example, people are unlikely to view existing legal salaries and fees as appropriate. At the
English Bar, the lower end Barristers’ fees are around £300 per hour. Moreover, hours
accumulate even for small cases. For example, fees reached over £50,000 in landlords’ legal
costs for a simple service charge case in the First-tier tribunal.>® In contrast, the national
average hourly rate in the UK is £14 per hour?*, and the average household income is £593
per week.? Furthermore, in 2008/09 for 13.5 million people, the household incomes were
around £119 per week for single adults, £206 per week for a couple with no dependent
children, and £288 per week for a couple with two dependent children.?® This clearly
demonstrates the gulf between what is affordable and reasonable for the majority of the
population. This situation can lead to miscommunication and discontent on both sides.
People, being represented and judged by those far removed from the realities of their lives,
are likely to experience greater stress and uncertainty.

More accessible services are provided by more representative workforce, including
academics, whose training is similar in length and cost to that of lawyers. For example,
professorial hourly teaching rate (Grade 9) is around £40 per hour. This is paradoxical
considering legal services are a necessity for all people; whereas, paying for higher education
is a choice and an investment, potentially leading to better employment and higher income.
Currently we are in a situation where access to justice is in a similar category to luxury
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services, such as cosmetic surgery and designer fashion. The legal system, therefore, has to be
organized differently — in a more egalitarian way — including becoming more representative of
society it represents. Not doing so comes with serious consequences for society.

CURRENT ATTEMPTS TO IMPROVE ACCESS TO JUSTICE

Some steps are being taken towards improving representativeness of the legal workforce. For
example, the Inns of Court have announced plans to improve diversity at the Bar by
conducting ‘activities directed at encouraging those from non-traditional backgrounds to
come to the Bar’.?” Another measure for improving access to the profession, introduced by the
Bar Standards Board (BSB) as part of its Equality and Diversity Strategy 2017-19, is the
Equality objective to “improve our understanding of the diverse experiences of students
training for the Bar” which entails to “undertake targeted research to understand the
experiences of students with the following protected characteristics: BME, women, disabled
and, in addition, those from lower socioeconomic backgrounds” and to “use the research
findings to inform decisions for Future Bar Training (FBT)”; to “produce and publish
findings of the research”; as well as “Produce a report and work with providers to identify and
influence best practice”.?® However, these measures are unlikely to improve access
significantly because student experience is not the main barrier. [The number of people from
‘non-traditional backgrounds’ successfully completing the Bar Training Course and Called to
the Bar is already high, despite high fees (e.g. over £18,000 for a 9 months Bar professional
training course). In fact, an almost equal number of BME (black and ethnic minority) and
White are Called to the Bar. For example, in 2017 the numbers of those Called to the Bar
were 561 and 585 BME and White respectively.?

However, the situation changes drastically at the final stage of attempting to join the Bar.
Upon being Called to the Bar, barristers are faced with the biggest barrier to access to the
profession — entry to pupillage, the only stage of training for which no payment is required.
Although the system presents an image that access to this stage is based on merit, the
unquantifiable and non-transparent selection processes is fraught with inherent biases (e.g.
towards selecting a candidate similar to oneself)*® and conscious and unconscious resistance
to change. This is clearly reflected in the fact that 80% fewer BME than White get a
pupillage. Those unable to enter the final stage of training, can repeat the same process for up
to six years — but with no clear guidance as to what exactly is required to succeed in gaining
entry.

Other legal systems provide more equal access to the profession through using quantifiable
entry criteria, such as State Bar entry in the United States. However, such meritocratic
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procedure needs to be combined with greater socio-economic equality to achieve a truly equal
access. In highly unequal societies, the diversity of the legal profession is hindered by lack of
early educational opportunity and inaccessible health care.3! For example, in the US the
income ratio between high- and low-income families grew from 5:1 in 1970 to 11:1 in 2013.3
This was accompanied by a similar increase in educational investment gap, from 5:1 in 1972
to 9:1 in 2007.3° These increases in income- and educational investment gaps were paralleled
by a growing educational achievement gap of around 50%.°* Such inequality in educational
opportunity prevents many from entering even the early stages of legal training. The situation
is similar in other desirable professions. For example, in the UK, 80% of students accepted by
medical schools are from high SES, with around 34% living in the most affluent tenth of
postcodes, and around 5% in the least affluent tenth.>> Furthermore, 50% of secondary
schools had never had a pupil apply to medical school.*

A pessimistic view would be that only an equal society with meritocratic criteria for entry into
the profession can provide equal access to justice to its citizens. However, even before major
societal changes occur, small adjustments to the system and grassroot movements can lead to
significant positive outcomes.

COMMUNITY-BASED SOLUTIONS TO IMPROVING ACCESS TO JUSTICE

Equality in access to justice can be improved in a number of ways, including though
increasing representativeness of the legal workforce, and though pro bono contributions.
Improving representativeness would require different steps in different legal systems. In the
UK, a major step towards improving representativeness would be to make the qualification
criteria quantifiable and objective. This would require action by the legal regulators (Bar
Standards Board and The Solicitors’ Regulation Authority). However, representativeness can
be improved even without the support of the Regulators. Law firms and chambers can
introduce standard entry tests for pupillage and training contract, instead of current subjective
criteria (e.g. interview). Firms/chambers can unite into a network (including national) that
offers pupillage/training contracts on the same standardised assessment criteria. High quality
standards will be maintained through the accepted probationary employment process. This
seemingly small step would lead to a significantly more meritocratic qualification system, and
therefore a system more representative of society — ultimately reducing the divide between
lawyers and clients and instilling greater trust in the justice system.

Apart from such system changes, continuous pro bono contributions by all lawyers and
organizations can make a difference in improving access to justice. For example, a
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contribution of two hours per week from every practising solicitor and barrister in England
and Wales would total to approximately 17 million hours of free legal advice per year
available to those in need. Organizations/businesses have an even greater power due to
resources available to them. For example, law firms/chambers of 10 or more lawyers could
establish pro bono departments. Pro bono contributions raise awareness and inspire people to
engage in Pro Bono work. Today already a number of non-government and charitable
organizations provide pro bono support to those who cannot afford the legal system. In the
UK these include, Citizens Advice Bureau, Free Representation Unit, Law Centres Network
and University Law Clinics. Similarly, in the US there are a significant number of pro bono
legal service providers located in different states.’’

Another step towards improving access to justice is enhancing existing law degrees with
additional topics. First, a module on access to justice can help students gain an objective
picture of the realities of the legal system. Currently, to do that, one needs to conduct
extensive research, including on statistics, barriers and court practices — something law
students and graduates are unlikely to undertake. Moreover, little information is openly
available in relation to lower courts, with information easiest to obtain is related to higher
courts. This is paradoxical, because nearly all cases end in first tier / lowest courts. For
example, around 95% of criminal cases are completed in Magistrates’ court.*® Introduction of
a module that covers the realities of the legal profession will help students to make more
informed decisions about their careers.

Second, law curriculum can be enhanced with a module on the origins of individual
differences. Recent findings from biology, genetics, neuroscience, sociology, psychology and
other disciplines, have provided great insights into the origins of differences among people.*
Awareness of the complex interacting gene-environment processes is a powerful tool for
lawyers/judges. It can help finding personalised approaches to clients, taking into account
learning disabilities, mental health problems and behavioural issues; and conduct meaningful
self-evaluation, including sources of irritation and burnout; and avoiding widespread
attribution of errors, memory flaws, incorrect assumptions and harsh judgements.

One other powerful resource for change is the contribution of University-based and national
student associations. Many such associations exist across the word.*® Their work includes
supporting aspiring lawyers from diverse backgrounds, organizing careers events and
providing publication opportunities. Appendix 1 provides details of work by one such
organization — the UK Law and Society Association (UKLSA) - as an example of activities
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designed to improve access to justice. If such efforts became widespread, the current
inefficiencies of the legal system would be widely recognised, and the pressing need for
change would be felt amongst aspiring lawyers, the future workforce. This would lead to a
point of no return where significant changes would be necessary to satisfy the sense of justice
and equality in this new force. The majority of aspiring lawyers report as primary motivation
their wish to do justice (UKLSA Equalities Conferences Polls). Such grassroot movements,
foster inspiration for the best aspects of the legal profession — providing justice for all — rather
than simply following financially satisfying careers. Combined effort of all stakeholders in
the justice system could lead to significant improvements in access to justice, long before
greater economic equality is achieved.

CONCLUSIONS

Greater access to justice comes with immense benefits for societies, including improving
social cohesion and people’s wellbeing. While perfectly equal societies are neither possible
nor desirable/fair*!, the current level of inequality violates all principles of fairness and
morality. The associated desperate state of access to justice requires urgent action. Recent
State budget cuts place restrictions on the required major restructuring of the existing justice
systems. However, if individuals and communities show commitment to equality,
governments would be encouraged to increase efforts to improve equality in access to justice.
Community-based solutions include changing of recruitment ethos by networks of like-
minded firms that are committed to increasing equality; wide-spread pro-bono work by
individual lawyers and law businesses; and support offered by non-profit organizations.
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Appendix A: Examples of pro bono activities provided by a national association
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